
  

  

 

Court File No. CV-08-00359335 

ONTARIO 
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B E T W E E N : 

HOWARD GREEN and ANNE BELL 
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- and - 

CANADIAN IMPERIAL BANK OF COMMERCE, GERALD McCAUGHEY, TOM WOODS, 
BRIAN G SHAW, KEN KILGOUR 

Defendants 

Proceeding under the Class Proceedings Act, 1992 

AFFIDAVIT OF VINCENT GENOVA 

(CLASS COUNSEL FEE APPROVAL)  

(SWORN JANUARY 5, 2022) 

I, VINCENT GENOVA, of the City of Toronto, in the Province of Ontario, MAKE 

OATH AND SAY: 

1. I am partner at Rochon Genova LLP (“Rochon Genova”) which is counsel for the Plaintiffs 

in the above-captioned proceeding (the “Action”).  Along with Joel Rochon, I founded Rochon 

Genova in 1999.  

2. I have sworn an affidavit in this action in support of a motion brought for an Order: 

(a) approving the Settlement Agreement pursuant to section 29 of the Class Proceedings 

Act, 1992 (the “CPA”) and the settlement of this Action pursuant to section 138.10 of 

the Ontario Securities Act (the “OSA”); and 
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(b) approving the Distribution Protocol which is Schedule “D” to the Settlement 

Agreement. 

3. I now swear this affidavit in support of the motion for approval of Class Counsel Fees. 

OVERVIEW 

4. This fee request arises in an exceptional and seminal case.  Although securities class 

actions are generally complex, very few are as protracted, costly and high risk as the present action.  

The context of this hard-fought litigation, which lasted more than 13 years, includes a highly 

contested leave motion pursuant to s 138.8 of the Securities Act argued in two phases over several 

months, an appeal to the Court of Appeal and to the Supreme Court of Canada and numerous 

interlocutory motions, lengthy cross-examinations and discoveries and voluminous documentary 

productions and expert reports.  As I describe more fully below, early in the lifecycle of this action, 

this litigation represented extraordinary risk to our firm.  The firm continued to face numerous and 

substantial risks throughout the life of this litigation, which I describe more fully below.  From the 

outset of this litigation, the firm allocated very significant  human and financial resources in the 

prosecution of this Action on behalf of the Class Members. 

5. Every stage of this action up to the eve of trial was highly contested by very formidable 

counsel teams from Torys LLP and Goodmans LLP.   The initial leave motion involved over 15 

expert affidavits, 27 days of cross examinations, and weeks of preparation.  The appeals to the 

Court of Appeal and the Supreme Court of Canada dealt with issues of first impression for 

secondary market securities misrepresentation claims in Canada.  The documentary production 

included more than 150,000 documents, and parties engaged in a further 20 days of discovery and 

exchanged over 450 pages of written interrogatories.  Trial preparation involved the preparation 

of comprehensive expert reports, including reply reports, dealing with the very complex securities 
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and derivative products at issue and numerous corporate governance issues.  Millions of dollars 

were invested in these reports not only for the merits based leave motion, but also for the 9-week 

trial, which was scheduled to commence on October 4, 2021. 

6. In every respect, this was very much “bet the firm” litigation for Class Counsel.  

7.  The fee request presented on this motion is fair and reasonable, and supported by the 

Representative Plaintiffs.  It recognizes the exceptional nature of risk undertaken by our young 

firm at the time it commenced the case in 2008, the tremendous resources expended in its 

prosecution ever since, and the successful result achieved for our clients.   

8. It became evident early on in the litigation that this case was fast becoming a monumental 

undertaking for our small boutique law firm. At the time, although we then had a dedicated capable 

group of lawyers, our resources were modest and needed to be bolstered in order to ensure that we 

were able to successfully advance this important class action. 

9. To meet this challenge, we recognized that we needed to invest in bringing on lawyers 

with particular expertise in the area of securities law in the context of class action lawsuits. We 

used available funds from the resolution of other cases to bring on other counsel including, 

amongst others, Peter Jervis, Doug Worndl and Ron Podolny, in particular, to assist with the 

prosecution of this and other securities cases.  

10. The first major procedural step in any securities class action is the leave and certification 

motion.  Given the merits based nature of the leave motion, it also necessitated considerable 

resources beyond our firm, including the sourcing of several experts, the preparation of those 

reports and cross-examinations.  By its nature, the leave motion exposed the Plaintiffs to a 

significant adverse cost award.  On October 13, 2011, in advance of the hearing of the leave motion 



4 

  

in this case, we applied for adverse cost protection from the Class Proceedings Fund (“CPF”).  Our 

request was denied. 

11. At the time, the case faced its first existential threat when, on the penultimate day of the 

leave hearing in early 2021, the Ontario Court of Appeal released its decision in Sharma v. 

Timminco Ltd., 2012 ONCA 107, which shook the securities bar and ruled, for the first time, that 

section 28 of the CPA, did not suspend the limitation period in section 138.14 of the OSA.  The 

implication of this was that the Part XXIII.1 leave motion had to be finally determined (not just 

commenced) prior to the OSA three-year limitation period.  After a very detailed review of the 

evidentiary record on the leave motion,  Strathy J. held that he would have granted the Plaintiffs 

leave to commence their action, but for the limitations issue posed by the newly released Timminco 

decision.   As I describe in more detail below, we appealed Justice Strathy’s decision to a five-

member panel of the Court of Appeal, and were successful in obtaining an order granting leave 

and certification in a decision released in February 2014.   This result was upheld by the Supreme 

Court in a decision released on December 4, 2015.  While pursuing these complicated appeals, 

Rochon Genova had no adverse cost indemnity from CPF or any other third party funder. 

12. Subsequent to our firm’s success at the Court of Appeal, and after the Defendants sought 

leave to appeal to the Supreme Court of Canada, we renewed our request to the CPF for adverse 

costs protection that we hoped to secure. Our firm had spent many hundreds of thousands of 

dollars, with an undertaking to pay the remainder, for expert reports and staffing costs. These were 

very substantial obligations and the risk of not  recovering the substantial investment in expert 

witness fees and, worse, of being exposed to the adverse costs of two large Bay Street law firms 

that acted for the Defendants was extremely daunting.  Unfortunately, the CPF denied our renewed 

request, advising that we could apply again after all appeals including the appeal to the SCC has 

been exhausted.  
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13. The firm continued to bear the substantial risk of prosecuting the class members claims to 

the SCC without any costs protection from the CPF or any other funder. At the time of the appeal 

and thereafter, courts in Ontario had begun awarding considerable adverse costs to successful 

parties. Mr. Rochon and I spent endless hours discussing the ramifications of being unsuccessful. 

We concluded that our firm at the time would not have the ability to financially withstand an 

unsuccessful outcome. In order to satisfy any adverse costs award and fulfil our obligations to pay 

the remaining costs for our experts, we would not only exhaust our firm’s assets and line of credit, 

but it would have also been necessary to use our personal funds by mortgaging assets.  

14. While we ultimately succeeded by the narrowest of margins (5-4) in Ottawa, it was only 

after Mr. Rochon and I essentially wagered the continuation of our firm and our personal assets on 

our faith that we had a meritorious action against the Defendants. On December 1, 2016, almost a 

year after the Plaintiffs were successful at the Supreme Court, we finally received funding from 

the CPF. However, that funding was not comprehensive and did not cover 100% of our 

disbursements. More importantly,  the funding did not alleviate our responsibility to pay salaries 

to lawyers and clerks who continued working on the file, nor did the funding cover large portions 

of disbursements that the CPF was not prepared to cover. Therefore, and despite the very welcome 

assistance from the CPF, our firm remained financially exposed in its commitment to advance this 

litigation to trial. At the end of the day, we paid for and were responsible for many hundreds of 

thousands of dollars for disbursements that were not covered by the CPF.  

15. As the record discloses, our firm dedicated many millions of dollars in docketed hours to 

advance this case so that it would be ready for the lengthy 9-week trial that appeared to be all but 

inevitable.  We have tirelessly prosecuted this case from its inception until the day the Settlement 

Agreement was signed. 
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16. Below, I describe our fee request on this motion, and provide a detailed explanation of the 

factors which support it.   

Class Counsel Fees Requested 

17. Class Counsel seek the approval of Class Counsel Fees to be paid in accordance with the 

retainer agreements entered into by the Representative Plaintiffs in 2008 authorizing a 30% fee 

which comes to $37,500,000.00 plus taxes and disbursements.   

18. As will be discussed later in this affidavit, Rochon Genova has been assisted in this 

litigation by our co-counsel, Himelfarb Proszanski LLP in Toronto.   

Retainer Agreements 

19. Attached as Exhibit “A” is a copy of the retainer agreement entered between the 

Representative Plaintiff Howard Green and Rochon Genova on May 13, 2008. 

20. Attached as Exhibit “B” is a copy of the retainer agreement entered between 

Representative Plaintiff Anne Bell and Rochon Genova on November 10, 2008.  Attached as 

Exhibit “C” is a copy of a written indemnity of Anne Bell by Rochon Genova dated March 23, 

2010. 

21. The terms of Mr. Green’s Retainer Agreement and Ms. Bell’s Retainer Agreement are 

essentially the same.  In broad terms, they provide for: 

(a) the payment of a contingent fee to Rochon Genova on the basis of 30% of the total 

value of the amount recovered, or on the basis of a 4 times multiplier of the time spent 

prosecuting this claim, whatever is higher; 

(b) Rochon Genova is entitled to recover from any settlement or judgment all reasonable 

disbursements incurred along with accrued interest on those disbursements and taxes; 



7 

  

(c) Rochon Genova agrees to indemnify the Representative Plaintiffs against any adverse 

cost order in this Action.  

22. The fee requested by Rochon Genova represents 30% of the $125,000,000.00 settlement 

amount.  This also represents a multiplier of approximately 2.53 times the value of the docketed 

time in the 13 years of this litigation. 

23. Both Representative Plaintiffs fully support this fee request and have provided affidavits 

to this effect, which I have reviewed. 

Factors Supporting the Request for Class Counsel Fees 

24. In my experience as partner and co-founder of Rochon Genova, the complications and 

resulting cost of prosecuting a complex securities class action like this can be very significant.  

This was certainly borne out in this case not only from the standpoint of the sheer complexity of 

the case, but also the length of time—over 13 years since issuing the claim— required to achieve 

this important recovery for Class Members.   In Rochon Genova’s 20+ year history of class actions 

practice, we assumed more risk and devoted more resources to the prosecution of this case over 

the last 13 years than with any other case.  

25. As discussed below, prior to the commencement of the Action, Rochon Genova assessed 

and assumed the following risks of prosecuting this massive securities class action with an 

uncertain outcome, including exposure to not only our own fees and disbursements, but potentially 

those of both sets of opposing counsel. 
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a)  Class Counsel’s indemnification against adverse costs exposed Class Counsel to 
significant risk 

26. At the commencement of the Action, Rochon Genova agreed to indemnify their clients, 

the Representative Plaintiffs, against adverse costs. 

27. Rochon Genova’s indemnification against adverse costs exposed our firm to significant 

risk and that risk grew over the course of the action which was without any safety net at all until 

some point after we received a decision from the Supreme Court of Canada on December 4, 2015.  

Had we not been successful in the SCC, our firm would have been responsible for the costs of the 

entire action borne by two formidable defence firms. 

28. It is noteworthy that a proposed securities class action very similar to this one was brought 

by leading US securities class actions firms on behalf of US resident CIBC shareholders before 

the US Federal Court in the Southern District of New York.  That case alleged substantially the 

same misrepresentations regarding CIBC’s exposure to US subprime RMBS in 2007.  On March 

19, 2010, U.S. District Judge William H. Pauley III (SDNY) dismissed that case on a motion for 

summary judgement. In his reasons for decision, Judge Pauley ruled that many major financial 

institutions failed to anticipate a meltdown in the mortgage market during the period in 2007 

covered by the Class Period, and that the US plaintiffs failed to demonstrate that CIBC had 

information in its possession that was contrary to CIBC’s public statements about its subprime risk 

exposure. Attached as Exhibit “D” is a copy of the March 19, 2010 decision of District Judge 

Pauley in Plumbers & Steamfitters Local 773 Pension Fund v. CIBC et al., 08 Civ. 8143. 

29. Even though the parallel US case failed in 2010, we had faith in our investigation and our 

ability to prove our case against CIBC.  Accordingly, we carried on, in spite of the failure of the 

parallel US case in the SDNY.  
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30. In an effort to fund disbursements in the case and to gain protection against adverse costs, 

we initially applied to the CPF for funding on October 18, 2011 prior to the leave and certification 

motion before Mr. Justice Strathy, which was heard February 9, 10, 13-17 and April 5, 2012. 

However, that funding request was denied and the firm was placed in a very difficult and at times 

precarious situation in having to fund millions of dollars in expert fees and other associated case 

costs, in addition to having to brace ourselves in the event of an adverse costs award, should we 

fail at any stage of the appeals which ultimately ended at the SCC.  

31. Put another way, the CPF’s denial of our funding application was a major blow to our 

firm, in light of the considerable resources in salaries and expert fees and other case costs we 

poured into this file. Nevertheless, we successfully appealed the decision of Justice Strathy to a 

five-member panel of the Court of Appeal, which released its decision on February 3, 2014. To 

convene a five-judge panel of the Court of Appeal for the purpose of overturning a previous 

decision of that Court was a rare procedural request and naturally a stressful and inherently risky 

event. But this was the only path forward available to us at that time.  

32. Notably, funding from the CPF was not approved until December 1, 2016, after the leave 

and certification decision was decided in the Plaintiffs’ favour by the Supreme Court of Canada. 

Therefore, for the first eight years of this action, commenced July 2008, Rochon Genova was 

exposed to paying an adverse costs award of opposing counsel for the entire action including the 

leave motion and appeals to the Ontario Court of Appeal and the Supreme Court of Canada, as 

well as the cost of disbursements, the bulk of which were for the fees of expert witnesses. 

Obtaining funding in this context was also essential since this funding provided an important 

safeguard for our firm to avert the potential of a catastrophic outcome to the firm and to the equity 

partners personally. 
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33. After the 2015 Supreme Court of Canada decision, the determination of costs of the 

preliminary 2012 leave and certification motion was referred back to Mr. Justice Strathy.  Sitting 

ex officio, Justice Strathy awarded the Plaintiffs’ costs on a partial indemnity basis of 

$2,679,277.82 comprised of fees of $1,505,418.72 plus disbursements of $932,123.14.  

Importantly, the award of costs only provided partial compensation for the very substantial 

disbursements costs that had been incurred by our firm to prosecute the action through the leave 

motion.  Attached as Exhibit “E” is a copy of Mr. Justice Strathy’s Reasons on Costs in this case 

dated June 10, 2016. 

34. The terms of the Representative Plaintiffs’ retainer agreements, attached hereto as 

Exhibits “A”-“C”, specify that Class Counsel’s fee is calculated on the value of any settlement or 

judgment received by the class, “over and above any award of court costs or claim for reasonable 

disbursements.”   

35. The June 2016 partial indemnity costs award related only to the 2012 leave and 

certification motion. The substantial indemnity value of Class Counsel’s time was, of course, 

considerably in excess of the amount awarded.  Beyond that, this costs order was made many years 

after those costs were actually incurred by Rochon Genova.   

36. Had the Supreme Court of Canada not found in favour of the Plaintiffs, not only would 

Rochon Genova have lost all of the fees and disbursements incurred up to the December 2015 

judgment of the Supreme Court, it would also have had to pay the Defendants for their costs. In 

my opinion, that indemnification obligation would have been in the millions of dollars given that 

the adverse costs being sought would have been for the entire action as incurred by the  Defendants 

who were represented by leading counsel at two of Canada’s top firms – Torys LLP and Goodmans 

LLP. 



11 

  

37. Therefore, until the decision of the Supreme Court of Canada in December 2015 and 

Justice Strathy’s costs award in June 2016, Rochon Genova faced a financial exposure of many 

millions of dollars on this case.  Had the Supreme Court of Canada not found in favour of the 

Plaintiffs, the Rochon Genova firm would have faced significant financial challenges to the point 

of having a liquidity crisis of its own.  

38. After the CPF agreed to provide financial support to Rochon Genova on December 1, 

2016, some of the financial risk to the firm was mitigated in that the CPF only agreed to indemnify 

the Plaintiffs for adverse costs awards, and to pay for a portion of the other case costs incurred by 

Rochon Genova. 

39. While this support from the CPF certainly assisted in terms of partially de-risking the 

case, and enabled our firm to proceed with the prosecution of this action, there has never been any 

contribution towards the  millions of dollars of time we continued to invest in this case over the 

course of the 13-year duration of this case.  

40. To date, the time investment of Rochon Genova in terms of the value of the work in 

progress (“WIP”) of all time-keepers over the life of this file is approximately $14,808,597.04 

representing 21851.42 hours of billable time.  I note that there have been 43 time-keepers who 

have docketed time on this file over the last 13 years. 

41. In addition, the CPF has not provided funding for all disbursements incurred.  Rochon 

Genova has incurred approximately $2,860,317 in un-funded disbursements, without re-

imbursement by the CPF. 

(b)  Securities class actions, particularly Part XXIII.1 class actions, are high-risk, 
complex, hard fought, expensive and protracted 

42. The Part XXIII.1 secondary market civil liability regime is a complex regime, evidenced by 

the fact that very few plaintiff firms have taken on the risk of investigating, analyzing and 
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prosecuting such cases and even fewer cases of this nature have ever succeeded in terms of 

providing substantial recovery for class members.  According to a recent study by NERA 

Economic Consulting, since its introduction into law on December 31, 2005 until the end of 2020, 

there have been 112 statutory secondary market cases, or approximately 7.5 cases per year.  The 

high-water mark was 2019 when 14 such cases were filed. Of the 112 cases, 34 (30%) remained 

unresolved at the end of 2020; 14 have been denied leave and/or certification; and 10 have been 

discontinued.  Attached hereto and marked as Exhibit “F” is a copy of “Trends in Canadian 

Securities Class Actions: 2020 Update” published by NERA Economic Consulting. 

43. The requirement that leave be obtained prior to the commencement of an action under 

Part XXIII.1 is a significant feature of the regime that distinguishes securities class actions from 

other class actions where, generally, a plaintiff may move directly for certification, a step that is 

not a test of the merits (section 5(5) of the CPA). 

44. Under the OSA, leave requires a preliminary assessment of the merits.  To obtain leave, 

the plaintiff must establish that there is “a reasonable possibility that the action will be resolved at 

trial in favour of the plaintiff.”  There has been considerable case law devoted to this standard, 

including two leading decisions of the Supreme Court of Canada (one of which was the present 

case, Canadian Imperial Bank of Commerce v Green, [2015] 3 SCR 801). 

45. In our experience: 

(a) given the merits based requirement, the leave motion typically requires 

considerable front-end loading wherein a plaintiff must conduct a thorough 

investigation and analysis into the available public record, and commission expert 

opinion or opinions in order to establish that it has a reasonable possibility of 

establishing the key elements of her case; 
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(b) defendants typically challenge the leave motion, often filing responding expert 

opinion and sometimes fact witnesses;  

(c) cross-examinations, motions arising out of cross-examinations and lengthy 

hearings are the norm for this kind of case; and 

(d) success or failure on the leave motion will invariably result in appeals. 

46. At the commencement of this Action, Rochon Genova was faced with the above risks 

and other risks inherent to the prosecution of a securities class action in Ontario.  It was anticipated 

that: 

(a) this case would be hard fought by leading defense counsel who are experts in the 

defence of securities cases at two of the best corporate law firms in Canada; 

(b) the defense was extremely well funded and would spare no expense; 

(c) there would be great resistance to the leave and certification motions, and indeed at 

every step of this proceeding; 

(d) the leave and certification motion would itself involve many days of cross 

examinations of both fact and expert witnesses;  

(e) if successful on the leave and certification motion, there would be production of 

tens of thousands, if not hundreds of thousands of documents and weeks of 

examinations for discovery; 

(f) if the case did not settle, there would be a very lengthy trial with an uncertain 

outcome; and 



14 

  

(g) the exposure to potential adverse costs awards, including the fees and 

disbursements of multiple defence firms and their various experts, would be 

considerable, in the several millions of dollars. 

47. The predicted risks at the outset of this litigation not only came to pass, they were far 

more significant than we originally imagined. Not only was leave and certification hotly contested; 

the decision was ultimately appealed to the Supreme Court of Canada.  

48. The leave and certification motion involved 13 expert reports, 27 days of cross 

examinations of both fact and expert witnesses, thousands of pages of evidence, and 8 hearing 

days.  This preliminary motion determined whether the case would be allowed to proceed. 

49. In terms of the steps leading to trial, the documentary production included more than 

150,000 documents, and parties engaged in a further 20 days of discovery and exchanged over 450 

pages of written interrogatories. Trial preparation also involved the preparation of comprehensive 

expert reports, including reply reports, dealing with the very complex securities and derivative 

products at issue and numerous corporate governance issues.  Several millions were invested in 

these reports not only on the merits based leave motion, but also for preparation for the 9-week 

trial.  In every respect, this was very much “bet the firm” litigation for Class Counsel. 

50. Another substantial securities class action where Rochon Genova was co-counsel was 

litigation, started in 2016, against Valeant Pharmaceuticals International Inc. (“Valeant”) , its 

auditors (“PWC”) and others, in the Quebec Superior Court.  That case settled in two parts: 

(a) an initial partial settlement with PWC of $30 million and counsel fees of $9 

million, both of which were approved by the Quebec Superior Court on 

November 12, 2019; 
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(b) a final settlement with Valeant and the other defendants for $94 million and 

counsel fees of $29.1 million both of which were approved by the Quebec 

Superior Court n November 16, 2020. 

51. The total settlement in the Valeant case was $124 million, with total counsel fees 

(exclusive of disbursements and taxes) of $38.1 million (or approximately 31%).  The case 

settled at the early stages of discovery, approximately 4 years after the case started. 

52. As these settlement and fee approvals appear not to have been reported, I attach as: 

(a) Exhibit “G” the Decision of the Quebec Superior Court dated November 12, 

2019 approving the PWC partial settlement; 

(b) Exhibit “H” the Decision of the Quebec Superior Court dated November 12, 

2019, approving partial Class Counsel Fees; 

(c) Exhibit “I” the decision of the Quebec Superior Court dated November 16, 2020 

approving the balance of the Valeant settlement of $94 million; and 

(d) Exhibit “J” the decision of the Quebec Superior Court dated November 16, 

2020, approving the balance of Class Counsel fees of $29.1 million. 

53. I note that Rochon Genova was one of seven firms participating in a consortium of co-

counsel representing the Class in the Valeant case, which co-counsel collectively shared the risk 

of prosecuting that action. 

54. I note further that the Valeant case settled as examinations for discovery were just 

getting underway and no trial date had yet been set.  
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Fees and disbursements financed to date 

55. Since the commencement of the Action up to and including the date of this affidavit, 

Rochon Genova has docketed fees of $14,808,597.04 and incurred HST on those fees of 

$1,620,090.49, and Rochon Genova has financed disbursements of $6,964,160.62  and HST on 

those disbursements of $362,221.96.   Rochon Genova has incurred disbursements that remain to 

be paid, in the amount of $921,859.80, and HST on that amount of 119,841.77.  The total amount 

of disbursements incurred, including HST, is $8,368,081. 

56. The Defendants reimbursed Rochon Genova in the amount of $1,099,559 (inclusive of 

HST) further to a cost award following the Plaintiffs’ successful certification motion, as described 

above.  CPF has reimbursed Rochon Genova in the amount of $4,408,205.93 (inclusive of HST) 

since it extended certain financial support to this action on December 1, 2016, for a total 

reimbursed, to date, to Rochon Genova of $5,507,764.   

57. Accordingly, the disbursements (inclusive of HST) incurred by Rochon Genova and 

not covered by CPF amount to: $2,860,317.  

58. As stated above, Rochon Genova has been assisted in this litigation by its co-counsel, 

Himelfarb Proszanski LLP.   One of the firm’s founding partners, Mr. Peter Proszanski, worked 

with Rochon Genova in the investigation and formulation of this case prior to pleading in 

2008.  His contribution was particularly valuable in informing the counsel team regarding the 

developments in the CIBC litigation in the U.S., and its implications for the Canadian case.  Mr. 

Proszanski continued to provide strategic advice throughout the lifecycle of this action.  He also 

participated, along with Rochon Genova team, in the various mediation sessions referred to 

above.  Along with Rochon Genova, Himelfarb Proszanski lawyers have acted as liaison with the 

Representative Plaintiffs during the course of this litigation.   
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59. Since the commencement of the Action up to and including the date of this affidavit, 

Himelfarb Prozsanski has docketed fees of $68,812.50 and incurred HST on those fees of 

$6,138.63. 

60. The following chart sets out the disbursements that have been financed by Rochon 

Genova in pursuing the Action, up to the date of this affidavit: 

TYPE TOTAL 

Courier $5,823.07 

Parking $94.25 

Copies, Scanning and Facsimile $281,263.16 

Long Distance Telephone Charge $7,945.32 

Postage $13,990.20 

Research/Resource Material $314,369.60 

Binding Supplies $30,972.68 

Agents Fees $23,501.66 

Expert Reports $5,336,263.68 

Mileage/Travel/Meals $101,183.00 

Mediation $49,027.83 

Non-Expert Reports $343,861.32 

PR/Media $114,015.81 

Service of Documents $340,021.30 

Court Fees $1,827.74 

TOTAL BEFORE TAX: $6,964,160.62 

TAX: $362,221.96 

TOTAL INCLUDING TAX: $7,326,382.58 

 



18 

  

Summary of Rochon Genova’s fee and disbursement request 

61. Rochon Genova’s legal fee and disbursement request may be summarized as follows: 

ITEM TOTAL 

Fee Request: $37,500,000.00 

HST on Fee Request: $4,875,000.00 

Disbursements: $6,964,160.62 

Taxes on Disbursements: $362,221.96 

Disbursements covered by interim cost award: ($1,099,559) 

Disbursements covered by CPF: ($4,408,205.93) 

Unfunded / outstanding disbursements incurred by 
Rochon Genova (inclusive of HST): 

$2,860,317 

Total Fee/Disbursement Request (including 
applicable taxes): 

$45,235,317 

 
62. Pursuant to Regulation 771/02, the CPF levy will be imposed on the class’ recovery, in 

the amount of the sum of: (a) the amount of any financial support paid by the CPF (in this case, 

disbursements funded) and (b) 10 percent of the amount of the settlement funds remaining.  In 

other words, once the Class Counsel fee and the Administrator’s fee is deducted from the 

settlement amount, the CPF will receive a reimbursement of the approximately $4.4 million in 

disbursements it has funded, and a levy in the amount of 10% of the settlement amount remaining.  

We estimate CPF’s total entitlement (disbursements repayment and levy) to amount to 

approximately $12 million. 
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Anticipated fees and disbursements to be incurred 

63. Considerable work remains to be done by Class Counsel.  Our involvement following 

the execution of this affidavit will include: 

(a) preparing for and attending the settlement approval motion; 

(b) facilitating implementation of Part 2 of the Plan of Notice; 

(c) liaising with the Administrator and financial experts to ensure the fair and efficient 

administration of the Settlement; and 

(d) responding to inquiries from Class Members and their lawyers regarding the 

Settlement. 

64. Based on our experience in other cases, we estimate that we will accrue approximately an 

additional $150,000 in time at our current hourly rates before our work on this matter is completed. 

65. In summary, in light of the numerous and substantial risks faced by our firm in the 

prosecution of this action over the past 13 years, the protracted and complex nature of this 

proceeding, the result achieved for the class, and the terms of the retainer agreements, the requested 

fee in the amount of 30% of the class members’ recovery, plus HST, plus disbursements of 

$2,860,317 (inclusive of HST) is fair and reasonable. 

 

SWORN OR AFFIRMED before me 
at the City of Toronto, in the Province 
of Ontario, this 5th day of January, 
2022  
 

) 
) 
) 
) 
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) 
) 
) 
) 

 

A Commissioner, etc. Vincent Genova 
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 )  
 )  

 ) HEARD: In Writing 
 

REASONS ON COSTS 

G.R. Strathy C.J.O. (Ex Officio) 

[1]      In my reasons released July 3, 2012, reported as Green v. Canadian Imperial Bank of 

Commerce, 2012 ONSC 3637, [2012] O.J. No. 3072, I held that I was bound by the Court of 
Appeal’s decision in Sharma v. Timminco Ltd., 2012 ONCA 107, 109 O.R. (3d) 569, and 
dismissed this action as time-barred. But for that conclusion, I would have granted leave under 

the Securities Act, R.S.O. 1990, c. S.5, and certified this proceeding under the Class Proceedings 
Act, 1992, S.O. 1992, c. 6. 

20
16

 O
N

S
C

 3
82

9 
(C

an
LI

I)



Page: 2 

 

 

[2]      On appeal from my decision, a five-judge panel of the Court of Appeal reversed 
Timminco and allowed the plaintiffs’ appeal. It set aside the order dismissing the action as time-

barred and held that the statutory cause of action could be certified: 2014 ONCA 90, 118 O.R. 
(3d) 641. That decision was affirmed by the Supreme Court of Canada: 2015 SCC 60, [2015] 3 
S.C.R. 801. 

[3]      It now falls to me, in my capacity as a judge ex officio of the Superior Court of Justice 
and as the former case management judge in this proceeding, to assess the costs of the successful 

plaintiffs on the certification and leave motions.  

Governing principles 

[4]      In assessing the costs, I am guided by the principles governing costs awards contained in 
Rule 57.01 of the Rules of Civil Procedure as explained in Boucher v. Public Accountants 
Council for the Province of Ontario (2004), 71 O.R. (3d) 291 (C.A.). The relevant considerations 

were summarized by Perell J. in Labourers’ Pension Fund of Central and Eastern Canada 
(Trustees of) v. Sino-Forest Corp, 2015 ONSC 6354, at para. 117-129. An important principle, 

relied on by the defendants, is that the costs should reflect the fair and reasonable expectations of 
the unsuccessful party. Another is that, to the extent possible, awards should be consistent with 
those made in comparable cases, recognizing that comparisons will rarely provide clear 

guidance.  

[5]      Costs awards in class proceedings must also give effect to the principles underlying the 

Class Proceedings Act, 1992, and in particular the goal of access to justice. The principles have 
been discussed in such cases as Pearson v. Inco Ltd. (2006), 79 O.R. (3d) 427 (C.A.), at para. 13 
and McCracken v. Canadian National Railway, 2012 ONSC 6838, at paras. 72-73.  

The costs claimed 

[6]      The plaintiffs claim costs on a partial indemnity basis of $2,679,277.82 for the leave and 

certification motions. This is comprised of fees of $1,505,418.72, disbursements of $932,123.14 
and HST. The claim for fees represents a ten percent discount from the partial indemnity amount 

as an acknowledgment by the plaintiffs of some ongoing benefit of the work required to analyze 
the complex factual basis of the claim. The costs claimed relate only to the certification and 
leave motions and do not include fees relating to the action apart from those motions. 

The defendants’ position 

[7]      The defendants do not suggest that either the time spent or the disbursements incurred 

were excessive or unreasonable. Indeed, had they intended to take that position they could 
reasonably be expected to have produced their own records, which they have not done.  
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[8]      Instead, the defendants say that the amount claimed is well beyond what they could 
reasonably have expected to pay in the circumstances. In particular, they say that the amount 

should be reduced to reflect: 

a) the fact that the plaintiffs were only permitted to proceed with parts of the 
action as a result of an indulgence – the nunc pro tunc order granted by the 

Supreme Court of Canada; 

b) the reasonable expectations of the defendants, as informed by the following: 

(i) some of the costs are not properly claimed in respect of the 
motions; 

(ii) success was divided; 

(iii) costs awarded in other cases; and 

(iv) the ongoing benefit to the plaintiffs of much of the work done on 

the leave and certification motions. 

[9]      The defendants say that a total award of $800,000, with half payable now and half 
payable in the cause, would be fair and reasonable in the circumstances.  

[10]      The result is that the costs immediately payable would cover less than fifty percent of the 
disbursements paid by class counsel and would provide no compensation for their partial 

indemnity fees in the four years it took to prepare and advance the certification and leave 
motions.  

Discussion 

[11]      This is an extraordinary case by any standard. In considering a fair and reasonable award, 
I have regard to all the circumstances, but particularly the following: 

a) the plaintiffs put the claim at between $2 billion and $4 billion, amounts 
that I cannot say are unrealistic; 

b) the class is very substantial and includes over 100,000 Canadian 
shareholders; 

c) this was one of the first cases to advance a claim under Part XXIII.1 of the 

Securities Act dealing with secondary market misrepresentation and it is an 
important landmark case; 

d) the facts were extraordinarily complex and required sophisticated expert 
evidence; 
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e) the law was both complex and novel; 

f) the record was massive: there were a total of 25 affidavits filed by the 

parties, cross-examinations were conducted over 29 days, and the 
evidentiary record comprised 45 volumes of material; 

g) the hearing before me, which was based entirely on the record, took seven 

days;  

h) the proceeding was vigorously contested by the defendants, who were well-

resourced and represented by teams of highly experienced counsel;  

i) although the plaintiffs did not achieve everything they sought on the 
certification motion, they achieved very substantial success; and 

j) the motions were skillfully and thoroughly prepared, prosecuted and argued 
by experienced class counsel.  

[12]      I also recognize the public interest in ensuring that parties pursuing secondary market 
misrepresentation claims that are certified and pass successfully through the statutorily-mandated 
judicial screening process are fairly compensated by realistic costs awards.  

[13]      This is an access to justice issue. These claims are suitable for class action treatment 
because no individual class member would take on the risks involved in pursuing individual 

litigation. The ability of the class to pursue these claims depends on the willingness of class 
counsel to accept the very substantial risks in exchange for the potential rewards.  

[14]      The risks are – quite simply – the exposure to substantial personal liability for costs and 

the risk of receiving no compensation for the time and disbursements invested in the case. There 
is no funding agreement in this case, but the latter risk exists even where there is a funding 

agreement to indemnify class counsel for an adverse costs award or for some portion of their 
disbursements. The efficacy of the statutory remedy depends on incentivizing class counsel to 
take these formidable risks.  

[15]      Defence counsel do not face these risks. They are well paid and rightly so. They no doubt 
bill on an interim basis – as they are entitled to do – and their clients will likely spare no expense 

in attempting to shut down the proceeding at the initial stages.  

[16]      If this claim had been defeated there is absolutely no doubt that the defendants would be 
seeking costs at least as substantial as those claimed by the plaintiffs and probably more 

substantial. The defendants retained two separate law firms and some of the best class action 
defence talent in the country. The costs the defendants would claim in the event of their success 

must inform their reasonable expectations in the event of the plaintiffs’ success. In making these 
observations, I note, of course, that had the defendants been successful the litigation would be 
over and they would normally have expected to recover all their costs of the proceeding. 
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[17]      Although this claim has passed through the initial screening, the plaintiffs and their 
lawyers have a long road ahead of them. A failure to award fair costs to the plaintiffs will 

encourage and reward a defence strategy of wearing down the plaintiffs by wearing down their 
lawyers. I am not suggesting that this was, or will be, the defendants’ strategy in this case, but 
defendants have everything to gain and little to lose by sparing no expense in this kind of case. 

[18]      It also bears noting that the $1.5 million sought for fees (before taxes) is on a partial 
indemnity basis and reflects four years of legal work. The partial indemnity rates are less than 

half the lawyers’ regular hourly rates.  

[19]      These considerations support the view that plaintiffs who cross the certification and 
screening thresholds in Securities Act cases should normally receive reasonable compensation 

for their costs incurred in getting there. 

The defendants’ arguments 

[20]      I turn to the defendants’ arguments that the costs are excessive in the circumstances. 

[21]      First, the “indulgence”. The term is the defendants’ and not mine. The plaintiffs asked for 

an order nunc pro tunc in their notice of motion. It was purely incidental and procedural and was 
in addition to all the other relief they requested and were granted. It was the same relief van 
Rensburg J. granted in Silver v. Imax Corp., 2010 ONSC 4017. With the benefit of the Supreme 

Court’s decision, I would have granted the same relief. This is not a case where the only purpose 
of the motion was to request an indulgence. The nunc pro tunc order, while critically important, 

was a side issue. I would make no reduction for this factor. 

[22]      Second, required steps. The defendants say that any costs of steps the plaintiffs were 
required to take to advance their case, including the preparation of the leave and certification 

records, should be in the cause. They say that this is similar to the costs of preparation of a 
statement of claim, which are only recoverable if the plaintiff is successful at trial. I am not 

aware that this proposition has ever been advanced or applied in class proceedings, in which the 
costs of preparation of the certification motion record are routinely awarded. The distinction with 
a statement of claim is obvious – a statement of claim can be issued without leave. A class action 

can only proceed after a certification motion and a class action under the Securities Act can only 
proceed if leave is granted. 

[23]      Third, costs in relation to the limitation period issue. The defendants say that no costs 
should be awarded on this issue because I found the statutory claim was barred and four 
members of the Supreme Court of Canada agreed. However, as pointed out above, the Supreme 

Court granted leave and, had I followed the path taken by van Rensburg J., I would have done 
the same. The costs incurred by the plaintiffs on this issue were reasonable.  

[24]      Fourth, the costs of expert reports. The defendants say that I should follow Belobaba J. in 
Dugal v. Manulife Financial Corporation, 2013 ONSC 6354, in which he found the amount 
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claimed for experts to be excessive and reduced them by half with a portion payable forthwith 
and the balance in the cause. The defendants say that of the approximately $760,000 claimed for 

expert witnesses and reports, the court should order payment of $350,000, with $250,000 
payable forthwith and $100,000 payable in the cause.  

[25]      In my view, the costs for experts were necessary and reasonable. I cannot find or assume 

that these expert reports will have any ongoing utility. The reports were necessary, they served 
their purpose and the defendants should pay the cost. 

[26]      Fifth, divided success. I do not agree that success was divided. The bottom line is that the 
plaintiffs’ key claims have been certified and the plaintiffs have obtained leave to proceed with a 
class action asserting statutory and common law causes of action. The statutory cause of action 

relates to misrepresentations in core documents. They prevailed on the limitations issue that 
would have defeated the statutory claim. I reject a “slice and dice” approach based on the fact 

that some claims were not certified.  

[27]      Sixth, costs awards in similar cases. Reference has been made to the costs award of $1.85 
million to the successful defendant in Fairview Donut Inc. v. TDL Group Corp., 2014 ONSC 

776, which I described as “off the chart” in comparison to other cases in terms of its complexity, 
the amount at issue and the work required of counsel.  

[28]      I regard this case as more demanding and more significant than Fairview Donut. As in 
that case, billions of dollars are claimed and there is a semblance of reality to the amount – it is 
not simply a scare tactic. The class is much larger in this case. The evidence and the legal issues 

are more complex. The jurisprudential issues are far more significant in this case – it raises 
issues of first impression and public importance.  

[29]      Sino-Forest is distinguishable. There, Perell J. found that it was arguable that less than 
half the costs claimed were expended for legal services necessary for the certification and leave 
motions. In his view, it was arguable that “the bulk of Class Counsel’s services were services 

that would otherwise have been performed during the discovery and trial preparation stages of 
the class proceedings” (at para. 134). He added that “a defendant should not have to pay for legal 

services tacked on to the certification and leave motion that should more properly be paid for if 
the plaintiff is successful in the litigation” (at para. 138). It appears that his underlying concern 
was that it was not fair that the defendants should be expected to finance the plaintiff’s litigation 

expense in attempting to prove the merits of the case against them at trial.  

[30]      I do not have that concern here. As noted above, the costs claimed relate only to the 

certification and leave motions.  

[31]      Seventh, the ongoing value of the work. The plaintiffs acknowledge that some of the 
work done on the leave motion will have value at trial and suggest a ten percent discount of the 

value of this time. The net amount claimed reflects this. In my view, this is a reasonable discount 
and I would not make any further discount. The argument that costs should not be paid now 
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because the work will have ongoing value is purely speculative, because it assumes that dated 
work, carried out for a different purpose, is going to have value at some time in the distant 

future. 

[32]      The work was done for two specific purposes – certification and leave. Those purposes 
were unique to this type of action. I would follow the course charted by van Rensburg J. in Imax 

and order the costs paid now. I respectfully agree with her observation that “[i]f the plaintiffs are 
successful at trial, the defendants will ensure that costs paid in relation to the leave motion will 

not be awarded a second time” (at para. 27). If the plaintiffs are successful at trial, the court can 
ensure there is no double recovery by noting what this award is intended to cover. 

[33]      If the plaintiffs are not successful at trial, I see no reason why they should be deprived of 

the costs of achieving the important milestones of certification and leave.  

Conclusion 

[34]      For the foregoing reasons, I do not accept the defendants’ submissions that the amounts 
claimed should be reduced. I would therefore order that CIBC pay the plaintiffs’ costs as 

claimed, in the amount of $2,679,277.82, within 30 days.  

[35]      CIBC having undertaken that it will pay the costs, no costs are awarded against the 
individual defendants. 

 

 
G.R. STRATHY C.J.O. 

 

Released: 20160610 
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Trends in Canadian Securities Class Actions: 2020 Update

Filings in the Time of COVID: New Cases Remain at Historically 

High Levels

By Bradley A. Heys, Robert Patton, and Jielei Mao
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Fifteen new securities class actions 

were filed during 2020, one more than 

in 2019 and matching the all-time high 

of 15 cases filed in 2011. 
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Trends in Canadian Securities Class Actions: 2020 Update 
Pace of Filings at a High in the Year of the COVID-19 Pandemic

By Bradley A. Heys, Robert Patton, Jielei Mao1

2 March 2021

Introduction

NERA Economic Consulting maintains a proprietary database of information regarding Canadian 

securities class actions (the NERA Canadian Securities Class Action database).2 

We are pleased to present our 2020 update on trends in Canadian securities class actions, 

highlighting the key trends we observed in 2020. Interested readers looking for more information 

or who have specific questions are invited to contact the authors directly.

Trends in Filings

Cases Filed by Year

•	 Fifteen new securities class actions were filed during 2020, one more than in 2019 and 

matching the all-time high of 15 cases filed in 2011. See Figure 1.

•	 Thirteen of the 15 new filings in 2020 involve companies with shares listed on public stock 

exchanges. Twelve of those involve allegations of misrepresentations and/or omissions in violation 

of the continuous disclosure obligations pursuant to the statutory secondary market civil liability 

provisions of the provincial securities acts (i.e., Statutory Secondary Market cases).

•	 Two of the 15 new filings in 2020 are brought on behalf of classes of investors in  

investment funds.

•	 Eight of the 15 new cases were filed in Ontario, one of which also has a corresponding action 

filed in Quebec. Four cases were filed only in Quebec, one case was filed in Alberta, and one 

case was filed in British Columbia. One case was filed in Nova Scotia, the first ever filing of a 

securities class action in that province.

•	 Only two of the 15 new filings appear to relate to the COVID-19 pandemic.
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•	 In the 15 years since the new Securities Act provisions came into effect, there have been 112 

Statutory Secondary Market cases filed in Canada—an average of about 7.5 cases per year.3 The 

12 Statutory Secondary Market cases filed in 2020 is down from the 14 such filings in 2019, 

but still higher than the relatively small number of such cases filed each year from 2015 through 

2018 and greater than the average of 8.7 new cases filed per year over the seven-year period 

from 2008 to 2014. 

Filings by Industry and Economic Sector

•	 The increase in the number of Statutory Secondary Market cases in the last two years was 

driven in large part by several cannabis-related filings. The first two cannabis-related cases 

were filed in 2018, and nine additional cannabis cases were filed over the following two years. 

Excluding the cannabis-related filings, there were eight Statutory Secondary Market cases in 

2020—still higher than the average of five such filings per year over the period from 2015 to 

2018. See Figure 2.

Total: 151 Cases Filed from 2006 to 2020

Other Cases

Statutory Secondary Market Cases

Figure 1. Canadian Securities Class Actions Filed by Year 
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•	 Three of the 15 new filings in 2020 (20%) involve companies in the Finance sector. Over 

the five-year period from 2016 to 2020, 12 of the 55 cases filed (22%) involve companies 

in this sector, up from eight cases filed in the previous five-year period from 2011 to 2015 

(representing 15% of the 53 cases filed during that period), and matching the 12 cases involving 

Finance-sector companies filed during the period from 2006 to 2010 (28% of the 43 cases filed 

in that period).

•	 Two of the new filings in 2020 involve companies in the Health Technology sector. Over the last 

five years, there have been six new cases involving companies in the Health Technology or Health 

Services sectors, as compared to only two such cases filed in the five years prior.4

•	 New cases filed in 2020 include several involving defendants in industries that have not seen 

securities class actions in several years: two involve issuers in the Consumer Non-Durables sector 

(the first filings in this sector since 2014); one case involves an issuer in the Consumer Services 

sector (the first filing in this sector since 2016); and one case involves a company in the Process 

Industries sector (the first filing in this sector since 2014).5

Figure 2. Filings Involving Statutory Secondary Market Claims
 2006–2020
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•	 Continuing the recent trend of fewer filings in the Energy and Non-Energy Minerals sector (which 

includes mining and oil and gas companies), only three of the 15 cases filed in 2020 involve 

companies in this sector. Over the last five years, only 20% of cases have involved this sector, well 

below the level seen in prior periods. See Figure 3.

2011–2015
Total Number of Cases: 53

2016–2020
Total Number of Cases: 55

Other

Number of Cases: 16
37%

2006–2010
Total Number of Cases: 43
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Figure 3. Filings by Industry and Economic Sector 
2006–2010, 2011–2015, and 2016–2020
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Cross-Border Cases

•	 There are parallel US shareholder class actions corresponding to nine of the 15 new cases filed 

in Canada during 2020.

•	 In total during 2020, 14 Canadian-domiciled companies were named as defendants in US 

shareholder class actions, only five of which had corresponding Canadian cases filed during the 

year (US filings in other cross-border cases were filed in prior years). Five of these Canadian-

domiciled companies operate in the cannabis industry.

•	 In the three-year period from 2018 to 2020, only 38% of the cases filed in the US against 

Canadian-domiciled companies also involved a parallel filing in Canada, down from 51% for 

cases filed in the preceding 12-year period from 2006 to 2017. To the extent some of the more 

recent cases filed only in the US will see corresponding Canadian filings in subsequent years, this 

ratio may ultimately trend toward the historical average. See Figure 4. 

Figure 4. US Filings Involving Canadian-Domiciled Companies With and Without Parallel Canadian Actions  
 2006–2012, 2013–2017, and 2018–2020 
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2018–2020
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US and Canadian Secondary Market Securities Class Actions Involving  

Canadian-Domiciled Companies

•	 The total volume of new class action cases brought on behalf of classes of purchasers of securities 

of Canadian-domiciled issuers in the secondary market—whether filed only in Canada, only in 

the US, or in both countries—has increased substantially in the last two years: 18 new cases in 

2020 and 20 new cases in 2019, more than doubling the average number of such cases over the 

preceding four years, and rising well above the previous high of 14 cases filed in 2011.

•	 Considering the number of annual new filings of both US and Canadian securities class actions 

involving Canadian-domiciled issuers conveys a more complete picture of the trend in total 

exposure of Canadian companies to such litigation. It also better conveys the timing of initial 

litigation exposure: in 81% of US-Canadian cross-border securities class actions involving 

Canadian-domiciled companies filed from 2006 to 2020, the parallel Canadian case was 

filed after the initial US filing, in some cases with a substantial time lag.6 For example, if only 

secondary market securities class actions filed in Canada are considered, exposure to such 

litigation appears to have declined in 2020 to a level closer to the levels that prevailed in prior 

years (see Figure 2 above); however, if US securities class actions are also considered, then the 

exposure of Canadian companies to new securities class actions is near its all-time peak.7

•	 Only five of the 18 new secondary market securities class actions against Canadian-domiciled 

companies filed in 2020 (28%) involve filings in both countries, as compared to 18 of 53 cases 

(34%) filed in the five-year period from 2015 to 2019. This may reflect, in part, the typically 

longer time it takes for actions to be filed in Canada as compared to in the US.8 See Figure 5.
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Status of US Filings Against Canadian-Domiciled Companies

•	 Thirty-eight of the 102 securities class actions filed in the US against Canadian-domiciled 

companies between 2006 and 2020 remained active at the end of 2020. Twenty-five of these 38 

active cases were filed within the last two years. 

•	 Of these 102 filings, 94 have included claims under US Rule 10b-5.9 

•	 Of the 64 cases that had been resolved by the end of 2020, 24 cases (37.5%) were resolved by 

way of settlement and 40 cases (62.5%) were dismissed.

•	 The status of all 102 US securities class actions involving Canadian-domiciled companies by 

year of filing is illustrated in Figure 6.

Figure 5. Filings of Securities Class Actions Involving Canadian-Domiciled Companies with Rule 10b-5 Claims in US 
and/or Statutory Secondary Market Claims in Canada, by Year of First Claim Filed 
2006–2020 

US Filings with Rule 10b-5 Claim Without Parallel Proceeding in Canada

US Filings with Rule 10b-5 Claim with Parallel Proceeding in Canada

Canadian Filings with Statutory Secondary Market Claim Without Parallel Proceeding in the US

Note: Year of filing reflects the first filing, whether in Canada or the US, involving an issuer in respect of a particular set of allegations.
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COVID-19

•	 While the global pandemic was a major theme of 2020 generally and has led to a significant 

volume of litigation, only two securities class actions relating to COVID-19 had been filed prior 

to the end of the year: 

−   A case brought on behalf of unitholders in Horizons BetaPro Crude Oil Leveraged  

Daily Bull ETF (Horizons HOU ETF) seeking damages that are alleged to have been 

exacerbated by the oil-price impacts of the pandemic;10 and

−   A cross-border class action brought on behalf of shareholders of Sona Nanotech Inc., 

a Canadian-domiciled company, that includes allegations stemming from the US Food and 

Drug Administration’s rejection of the company’s request for an emergency use authorization 

for its rapid COVID-19 antigen test.

Figure 6. Status of US Filings Against Canadian-Domiciled Companies
              2006–2020
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Trends in Resolutions

Number of Settlements and Median Settlement Amount by Year

•	 Seven Canadian securities class actions were settled in 2020, three more than were settled in 

2019 and one fewer than in 2018. See Figure 7.

•	 Settlement amounts in the seven cases settled in 2020 range from $1.0 million to more 

than $1.7 billion, with an average settlement of $265.6 million and a median settlement of 

$5.5 million.

•	 The largest settlement relates to the cross-border case involving Valeant Pharmaceuticals 

International Inc. (Valeant).11 Settlements reached in this case during 2020, together with earlier 

partial settlements, bring the total amount defendants have agreed to pay to more than $1.7 

billion, making it one of largest-ever settlements of a Canada-US cross-border securities class 

action (without adjusting for inflation). The $124 million in total settlements in the Canadian 

action (including settlements with both the issuer and its auditor) alone would make it the sixth 

largest settlement across all fully or partially settled cases in our database.

Figure 7. Settlements
2006–2020

Settlement Year

Note: Includes settlements of cases filed in 1997 or later. 2016 settlements include a partial settlement in the case relating to Sino-Forest Corporation.
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•	 Among Statutory Secondary Market cases, the case involving Valeant is the largest-ever 

settlement if both the Canadian and US settlements are considered. The settlements in the 

Canadian action alone make it the second largest Statutory Secondary Market case after the 

partial settlements in the case involving Sino-Forest Corporation.

•	 A $110 million settlement in the cross-border case involving Endo International plc also ranks 

within the top ten settlements in our database, although almost all of this amount relates to the 

settlement of the US action. 

•	 The top 20 settlements in our database by global settlement amount (expressed in Canadian 

dollars), along with the Canadian- and US-specific settlement amounts (where available) are 

shown in Table 1.

Table 1. Top 20 Settlements as of 31 December 2020, Ranked by Global Settlement Amount

Settlement Amount ($Million)

Rank Case Settlement Year Global Canada US

01 Valeant Pharmaceuticals International Inc.† 2020 $1,719.1 $124.0 US $1,210.0

02 Nortel Networks Corp. 2006 $1,318.3 n.a. n.a.

03 Nortel Networks Corp. (II) 2006 $1,197.8 n.a. n.a.

04 Portus Alternative Asset Management 2008 $611.1 $611.1 -

05 Sino-Forest Corporation*† 2012–2016 $163.5 $163.5 -

06 Biovail Corp. 2008 $140.7 n.a. n.a.

07 YBM Magnex International, Inc. 2002 $120.0 n.a. n.a.

08 Endo International plc† 2020 $110.4 $0.7 US $82.5

09 SNC-Lavalin Group Inc.† 2018 $110.0 $110.0 -

10 Manulife Financial Corporation† 2017 $69.0 $69.0 -

11 Norbourg Asset Management Inc. 2011 $55.0 $55.0 -

12 Kinross Gold Corporation† 2015 $53.8 $12.5 US $33.0

13 Penn West Petroleum Ltd.† 2016 $53.0 $26.5 $26.5

14 Transamerica Life Canada* 2009 $52.0 $52.0 -

15 Hollinger International, Inc. 2008 $47.9 n.a. n.a.

16 Mount Real Corp.* 2016 $43.0 $43.0 -

17 Cinar Corp. 2003 $42.9 n.a. n.a.

18 Atlas Cold Storage Holdings Inc. 2008 $40.0 $40.0 -

19 Amaya Inc.† 2019 $37.7 $30.0 US $5.8

20 Poseidon Concepts Corp.† 2018 $36.6 n.a. n.a.

* Case is only partially settled. Settlement amount shown is the total of all partial settlements as of the end of 2020. Settlement year is determined by the year of the final 

  settlement in Canada for fully resolved cases. “Global” and “Canada” settlement amounts originally expressed in US dollars are converted to Canadian dollars at the  

  exchange rate prevailing at the time of the settlement.

† Indicates Statutory Secondary Market case.
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Other Resolutions

•	 In 2020, leave to proceed was denied in a case against Imperial Metals Corporation and 

certification was denied in a case involving claims brought by investors in certain Crystal Wealth 

Management System Ltd. investment funds.13

	

Figure 8. Median Settlement Amounts
 2006–2020

$7.7

$24.6

$48.0

$33.5

$15.5

$9.2

$11.9

$56.5

$18.6

$3.4

$6.5
$5.5

$11.1 $11.7 $11.0

2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020

$60

$50

$40

$30

$20

$10

$0

Settlement Year

M
ed

ia
n
 S

et
tl

em
en

t 
A

m
o

u
n
t 

 (
$

M
ill

io
n
)

Notes: Based on 75 out of 76 cases settled during the period from 2006 to 2020 for which we have information regarding the settlement amount. 
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| 2006–2010 | Median Settlement: $16.0 Million (26 Cases)

| 2011–2015 | Median Settlement: $11.9 Million (24 Cases)

| 2016–2020 | Median Settlement: $6.4 Million (26 Cases)

•	 Median settlement amounts have trended down over time. The median settlement across the 

26 settlements reached over the last five years is $6.4 million—this is 46% lower than the 

median settlement of $11.9 million for the 24 settlements reached between 2011 and 2015, 

and 60% lower than the median settlement of $16.0 million for 26 cases settled during the five-

year period 2006 to 2010.12 See Figure 8.
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•	 A case against Volkswagen AG filed in Quebec was dismissed in 2020 for lack of jurisdiction, 

following the dismissal in 2018 of an Ontario action on similar grounds.

•	 Two other cases were discontinued during 2020, both of which had been filed in 2019.

Status of Cases at 2020 Year-End: Leave and Certification

•	 During 2020, the Ontario Superior Court of Justice granted leave to pursue statutory secondary 

market civil liability claims in a case involving FSD Pharma Inc. The case subsequently settled 

during the year. 

•	 Of the 112 Statutory Secondary Market cases filed through the end of 2020:

−   Leave applications have been contested in 27 cases, with leave being granted in 13 cases 

(48%) and denied in 14 cases (52%). In 16 other cases, leave applications were not contested 

by defendants, with six of those being granted leave for the purposes of settlement. 

−   Twenty-five cases have settled prior to any decision regarding leave of the court.

−   Ten Statutory Secondary Market cases were discontinued prior to any leave decision.

−   Thirty-one cases had not yet reached the leave stage of the litigation as of the end of 2020 

and remain unresolved.

−   Three other cases which have not reached the leave stage appear to be no longer active 

based on the publicly available information. 

Looking Forward

•	 Cases involving cannabis companies continued to drive filings of securities class actions 

in 2020 as the industry failed to realize the rate of growth many had expected to follow 

legalization of cannabis products for non-medical use in Canada. Whether the sector 

continues to be a target for these cases in the future will depend on whether early 

expectations for this industry eventually materialize and the extent of the consolidation that 

has been underway in recent months.

•	 The global pandemic continues as this paper goes to press. While very few Canadian securities 

class actions relating to the pandemic have been filed to date, it will be interesting to see 

whether 2021 will see more such cases, either in relation to events in 2020 or as a result of 

future events relating to the pandemic.

•	 Finally, the relatively high number of US filings against Canadian-domiciled companies in 2020 

might be a leading indicator that we will see more filings of Canadian securities class actions 

in 2021.
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Notes

1	 Bradley A. Heys is a Director, Robert Patton is an Associate 
Director, and Jielei Mao is a Senior Analyst with NERA Economic 
Consulting. We also thank David Ogilvie and Mattia Dolci for 
valuable research assistance with this paper. We appreciate the 
contributions of Svetlana Starykh to this and previous editions 
of this study. These individuals receive credit for improving this 
paper. All errors and omissions are our own.

2	 The NERA Canadian Securities Class Action database includes 
information relating to 184 securities class action cases filed in 
Canada since 1997.

3	 The new provisions of the provincial securities acts which 
enabled Statutory Secondary Market cases first came into force 
in Ontario as at the end of 2005, and in other provinces in 
subsequent years.  

4	 The Health Technology sector is comprised of health care service 
providers, pharmaceuticals, health care instruments, devices and 
equipment manufacturers and wholesalers, as well as entities 
that provide support and professional services to the health care 
industry. The Health Services sector consists of a wide array of 
health care providers and related treatment facilities, medical 
laboratories, and managed care providers, as well as other 
entities that provide support and professional services to the 
health care industry. 

5	 The Consumer Non-Durables sector consists of farmers and 
entities that produce and package food, including tobacco 
products, manufacturers and distributors of various beverages, 
establishments that provide various consumer services, and 
manufacturers of consumer textile goods, including apparel, 
footwear and accessories. The Consumer Services sector consists 
of companies that provide business and personal services 
including publishing, broadcasting, entertainment, travel, 
casinos, restaurants, and other leisure activities. The Process 
Industries sector consists of businesses that produce basic raw 
materials used for further high value-added products such as 
chemicals, textiles, forest products, various packaging materials, 
and industry specialties.

6	 In total, 47 Statutory Secondary Market cases filed since 2006 
were accompanied by a parallel US Rule 10b-5 action. In nine of 
these cases (19%), a Canadian filing came first or on the same 
day as the US filing; in 14 cases (30%), the first Canadian filing 
followed within a month of the first US filing; in 18 cases (38%), 
the Canadian filing came between one and 12 months after the 
US filing; and in six cases (13%), more than one year elapsed 
between the first Rule 10b-5 filing in the US and the first parallel 
filing in Canada.

7	 As Figure 2 shows, 12 Statutory Secondary Market cases were 
filed in 2020. However, two of these filings were preceded by 
a parallel US filing prior to 2020 and one filing does not involve 
a Canadian-domiciled company. Thus, Figure 5 shows nine 
Statutory Secondary Market cases for which the first filing of any 
action against a Canadian-domiciled company (either in the US 
or Canada) occurred in 2020. Of these, five had a parallel US 
Rule 10b-5 action also filed in 2020, and four had no parallel US 
action. In addition, nine other US shareholder class actions were 
filed against Canadian-domiciled issuers in 2020 for which there 
has not yet been a parallel Canadian filing.

8	 Nearly all of the US filings involving Canadian-domiciled 
companies in 2020 where there has not (yet) been a Canadian 
filing (eight out of nine) involve issuers with shares listed for 
trading in both the US and Canada.

9	 Of the 94 filings that include claims under US Rule 10b-5, six 
also include claims under Section 11 of the Securities Act of 
1933. Of the other eight filings, seven involve claims under 
Section 11, Section 12 of the Securities Act of 1933, and/or 
Section 14 of the Securities Exchange Act of 1934, and one 
includes breach of fiduciary duty claims. 

10	 Horizons HOU ETF was formerly known as BetaPro Crude Oil 
Daily Bull ETF (prior to 9 July 2020) and as BetaPro Crude Oil 2x 
Daily Bull ETF (prior to 22 April 2020).

11	 Valeant is now known as Bausch Health Companies Inc.

12	 The settlement amount is not available for one settlement 
reached in the 2006 to 2010 period. The cumulative partial 
settlement amount to date for the case involving Sino-Forest 
Corporation is included in 2016. If each partial settlement 
amount for the case involving Sino-Forest Corporation is 
included by the year of settlement, the median settlement 
amount over the last five years would be lower than what is 
shown and the median settlement amount for 2011 to 2015 
would be higher than what is shown.

13	 Plaintiffs have filed appeals in both of these cases. A motion for 
summary judgment in the case involving Pretium Resources Inc., 
which was argued in December 2020, was granted in a decision 
dated 2 February 2021.
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